A. The Applicable Legal Regime: General Framework
After September , , the U.S. President declared a Global War on Terror. In this particular context, however, the laws of war as written down in the Hague and Geneva conventions have been argued not to apply to the conflict with Al Qaeda, with which allegedly most of the Guantánamo detainees are affiliated. e Administration reasons as follows:
. e Geneva Conventions generally do not apply. With the exception of common Article , they apply only to international armed conflicts, i.e. conflicts between states, and al Qaeda is not a state. .
e ird Geneva Convention on the treatment of prisoners in time of war does not apply, more specifically, because the requirements of its Article  are not fulfilled. us, they are not to be considered lawful combatants. .
e Fourth Geneva Convention is said not to apply because the terrorists are not part of the protected civilian populations but they are to be considered unlawful combatants.
 Chapter VI . Common Article  of all four Geneva Conventions does not apply as this is an international conflict and not a "non-international" armed conflict.
According to the logic of the U.S. Administration, there is thus a legal vacuum, which is only filled with a relatively vague promise of "humane treatment, " which was further circumscribed by the precept of "military necessity, " which allowed "the gloves to come off. "  In Hamdan v. Rumsfeld, the U.S. Supreme Court has, however, considered Common Article  to be applicable to the war on terror.
 Right after that decision, Deputy Secretary of Defense Gordon England sent a memorandum to all military branches mandating that all DOD personnel adhere to Common Article  standards.  e view that Article  applies, as a minimum, to all armed conflicts, is shared by a high-ranking official of the ICRC, who also considers Article  part of not only customary law, but also jus cogens. .. at reasoning is erroneous. e term 'conflict not of an international character' is used here in contradistinction to a conflict between nations. … Common Article  … affords some minimal protection, falling short of full protection under the Conventions, to individuals associated with neither a signatory nor even a nonsignatory 'Power' who are involved in a conflict 'in the territory of ' a signatory. … Common Article , then, is applicable here. "  " e Supreme Court has determined that Common Article  of the Geneva Conventions of  applies as a matter of law to the conflict with Al Qaeda….You will ensure that all DOD personnel adheres to these standards. In this regard, I request that you promptly review all relevant directives, regulations, policies, practices, and procedures under your purview to ensure that they comply with the standards of Common Article . 
